e ST e 1

- GAZETTE_EXTRAORDINARY 385

The Malawi - Gazette Supplement, dated 3rd July, 2017, containiné
Regulations, Rules, etc. ‘ No. 16A)

(GOVERNMENT NoTic No. 36
 TAXATION ACT
(CAP, 41:01)-

TAXATION (TRANSFER PRICING DOCUMENTATION) REGULATIONS, 2017

[N EXERCISE of the powers conferred by section 146 of the Taxation Act, I, GOODALL
EpWARD GONDWE, Minister of Finance, Fconomic Planning and Development, make the
following Regulations— o ‘

1. These Regulations may be cited as the Taxation (Transfer Pricing Citation and
Documentation) Regulations, 2017, and shall come into operation on the Ist commenceme
July, 2017. ' : nt

2.—{1) A taxpayer shall have in place contemporancous documentation Required
that verifies that the conditions in its conirolled transactions for the relevant documents
tax year are consistent with the arm’s length principle. '

) Doqumentation under these Regulations shall include—

(¢) an overview of the taxpayer’s business operations (history,
recent evolution and general overview of the relevant markets of
reference) and organizational “chart (details of business units or
departments and organizational structure); S

(B) a description of the corporate organizational structure of the
group that the taxpayer Is a member (including details of all group
members, their legal form, and their shareholding percentages) and the
group’s operational structure (including a generat description of the role
that each of the group members carries out with respect to the group’s
activities, as relevant to the controlled transaction});

(¢) a description of the controlled transaction(s), including analysis
of the comparability factors specified in regulation 4 of the Taxafion
(Transfer Pricing) Regulations, 2017; . GN.of 2017

(d) details of the functions undertaken by the connected parties in
relation to the controlled transaction, which shall include details of assets
in relation to the controlled transaction as well as risk assumed by each
party; '

(¢) an explanation of the selection of most approptiate transfes
pricing method, and, where relevant, the selection of the tested party and
the financial indicator;

" (f) financial statements for the parties 0 the controlled transaction -
including where the tested party has been selected as a party outside the
CoOuniry; ., ' -

(g) comparability analysis, including— - o i
(i) description of the process undertaken- to identify
comparable uncontrolied fransactions;
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(i) explanation of the basis for the rejeétion of any‘potential
internal comparable uncontrolled transactions (where applicable);

(iii) description of the comparable uncontrolled transactions;

(iv} analysis of comparability of the controlled transaction(s)

and the comparable uncontrolied transactions, taking into account

GN....o7 2017 regulation 4 of the Taxation (Transfer Pricing) Regulations, 2017,
and

{v} details and explapation of any comparability adjustments
made;

(h) details of any mdustr; ana1y51s economic anal :
pro;ect:ons relied on;

is, budgets or

transactmns

da conclusmn as to con31stency of the conditions of the controlled
transactions with the arm’s length principle, mcludmg details. of any
adjustment made to ensure comphance and

() any other documn
determination of .the a3
principle with re

Language of shbmitted in the

"documentation Engi.

sant tax.year sha]l be considered to be
t-i5 1m place at the statutory tax return’s filing date.

Contemporaned.
us .
. documentation

Timelimitfor . - 5. The documentation required under these Regulations shall be
submission of  submitted to the Commissioner General within forty five days of the writien
documentation  reqyast being duly issued by the Commissioner General.

Power to 6. The obligation of the taxpayer to provide the documentation undes
request these Regulations shall be without prejudice to the power of the
?gt?o‘x:;;ﬂ Commissioner General to request additional information that in the course of

audit procedures he deems necessary fo carry out his functions.

Penalties . 7.—{i) Any person who fails to comply with a notice served on him by
the Commissioner General under regulation 5 shall be liable to—

{a) an initial penalty not exceeding the Malawi Kwacha equivalent
of 1,400 United States Dollars at the prevailing exchange rate; and

(b) further penalties not exceeding the Kwacha amount equivalent
of 2,100 United States Dollars at the prevailing exchange rate to for each |
period of one month where the failure continues. :

(2) Any person who has been subject to an initial penalty for failure to
comply with a motice, and subsequent penalties in subregulation (1), and
continues to fail to comply with that notice shall be liable to further penalties
in an unlimited amount to be determined by the Comumissjoner General in
accordance with criteria set out by the Conunissioner General.
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Made this 30th day of July, 2017.

GOODALL E. GONDWE

Minister of Finance, Economic

{FILENO C/RPDI6/3/3/22)

Planning and Development

GOVERNMENT NOTICE No. 37

TAXATION ACT
(CaP. 41:01)

TAXATION (TRANSFER PRICING) REGULATIONS, 2017
N EXERCISE of the powers conferred by section 146 0
EpWARD GONDWE, Minister of Finance, Economic Plannin

following Regulations—
be cited as the Taxation (Transfer Pricing}

1. These Regulations may
o operation on 1st July, 2017,

Reégulations, 2017, and shall come int

2. Tn these Regulations, unless the context otherwise requires—

“arm’s length price” means the price payable in 2 transaction
between independent enterprises; ’

“comparable transactions” means
in accordance with regulation 4;

“¢ontrolled transaction” means.

transactions that are comparable

any transaction between related

i 'l‘in'd_icator” means—

1 fé}aﬁon to the comparable uncontrolled price method,

p_l_g_s_ methp_d,_ the mark up on costs;
othe: ’pﬁq:é method, the resale margin;

(d) in telation to
profit margin; or
(¢) in relation to . th
division of the operating profit and loss;
“related persons” shall have the meaning
section 127A of the Act; and

“yncontrolled transaction” mean
independent persons.’

3. The determination of whether

{ransaction are consistent with the arm’s length principle

of the Act and of the quartum of any adjus

shall be made in accordance with the provisions of regulation 5.

the conditions of 2 controlled Arm’
under section 127A principle

tment made under section 127A (1),

£ the Taxation Act, 1, GOODALL
g and Development, make the

Citation and
commenceme
ot

Interpretation

thi tiémisaction pet margin method, the net
e transactional profit: splhit inethod, the
ascribed to that ferm in-

s any transaction between

Arm’s length
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Comparability

Transfer
pricing
methods

4.—(1) An uncontrolled transaction is comparable to a controlled
transaction within the meaning of section 127A (1) where—

(@) there are no differences between the transactions that could
materially affect the financial indicator being examined under the
appropriate transfer pricing method; or

(b} such differences exist, if a reasonably accurate comparability
adjustment is made to the relevant financial indicator of the uncontrolied

transaction in order to eliminate the effects of such differences on the
comparison.

(2) For purposes of determining whether two or more transactions are
comparable, the following factors shall be considered to the extent that they
are economicaily relevant to the facts and circumstances of the transactions-—
{a) the characteristics of the property or services transferred:

b} the functions undertaken by each person with respect to the
assets used and risks assumed;

contraciual allocation of risk diverges: from the
sk afed to the

. re;a person d in fact'control the financial risks associated
with its fanding activities, for tax purposes, it shall not be allocated the: profits
associated with those risks and shall be entitled to no more than a risk-free
return. '

(6) Where a person that performs the relevant tisk control and risk
mitigation functions does not have the financial capacity to assume the risk,
the Commissioner - General shall determine what adjustments to the
transaction are needed for the transaction to result in an arm’s length outcome.

5—(1) The arm’s length remuneration of a controfled transaction shall

be determined by applying the most appropriate transfer pricing method to the
circumstances of the case.




3rd July, 2017 _ 389

(2) The most appropriate transfer pricing method shall be selected from
among the approved transfer pricing methods set out in regulation 5(3),
taking into cousideration the following criteria—

(a) the respective strengths and weaknesses of the approved
methods;

e S

() the appropriateness of an approved method in view of the nature
of the controlled transaction, determined in particular, through an
analysis of the functions undertaken by each person in the controlled
transaction, taking into account assets used and risks assumed;

(¢) the availability of reliable information needed to apply the
selected transfer pricing method; and

(d) the degree of comparability between the controlled and
unconirolled transactions, including the reliability of comparability
adjustments, if any, that may be required to eliminate differences
between them. ‘

(3) The following shall be the approved transfer pricing methods for the
purposes of regulation 5 (1)—

(@) the comparable uncontrolied price method, which consists of
comparing the price charged for property or services transferred in a
controlled transaction with the price charged for property or services.
transferred in a comparable uncontrolled transaction,;

(b) the resale price method, which consists of comparing the resale
margin that a purchaser of property in a controlled transaction earns from
reselling that property in an uncontrolled transaction with the resale
margin that is earned in comparable uncontrolled purchase and resale
transactions; :

{¢) the cost plus method, which consists of comparing the mark up
on those costs directly and indirectly incurred in the supply of property
or services in a controlled transaction with the mark up on those costs
directly and indirectly incurred in the supply of property or services-in a
comparable uncontrolied transaction; :

(d) the transactional net margin method, which consists of
comparing the net profit margin relative to an appropriate base, such as
costs, sales or assets, that a person achieves in a controlled fransaction
with the net profit margin relative to the same base achieved in
comparable uncontrolled transactions; and

(€) the transactional profit split method, which consists of
allocating to each associated person participating in a controlled
transaction the portion of common operating profit (or loss) derived from
such transaction that an independent person would expect to earn from
engaging in a comparable uncontrolled transaction. When it is possible
to determine an arm’s length remuneration for some of the functions
i performed by the associated persons in connection with the transaction
! . using one of the approved methods described in paragraphs (a) to (d), the

transactional profit split method shall be applied based on the common
residual profit that results once such functions are so remunerated.



. 390

3vd July, 2017

(4) A transfer pricing method other than the approved methods contained

in subregulation (3) may be applied where the Commissioner General is
satisfied that—

(@) none of the approved methods can be reasonably applied to
determine arm’s length conditions for the controlled transaction; and

(b) such other method yields a result consistent with that which
would be achieved by independent persons engaging in comparable
uncontrolled transactions under comparable circumstances.

(5) In cases where other methods are used, their selection shall be
supported by an explanation of why methods in regulation 5(3) were regarded
as less appropriate or non-workable in the circumstances of the case, and of

the reasons why the selected other method was regarded as providing a better
arm’s length price,

(6) As tegards transactions involving the acquisition of new or used
assets by taxpayers from related persons not resident in Malawi—

() the application of the Comparable Uncontrolled Price method shall
require the invoice for the acquisition of the asset and proof of payment when
it was purchased from an independent third party and in case of a used asset,
the subsequent application of the decline in value already amortised since the

lowed: under. accounting - principles generally,

sold in a
amming ordinary wear
ot ase of an asset built or
assetnbled using a.numbe with several invoices, a
technical appraisal may be performed parlyexpert not employed by
the company, providing details’ of: th acteristics, scope and other
conditions considered in the appraisal, for the purposes of this point and
pursuant to this Regulation. ' : : o

[T S T

(7) Choice of Tested Party—When applying a cost pliis, resale price or
transactional net margin method, provided under regulation 5, it shall be
necessary to select the party, hereinafter referred to as the “tested party”, to the
fransaction for which a financial indicator, mark-up on costs, gross margin, or

net profit indicator, is tested under the most appropriate transfer pricing
method in the circumstance.

(8) The selection of the tested party should be consistent -with the
functional analysis of the transdction,

(9) The tested party is the party to which a transfer pricing method can
be applied in the most reliable manner and for which the most reliable

comparables can be found, i.e. it will most often be the one that has the less
complex functional analysis. B

(10) Where the most appropriate transfer pricing method in the -
circumstances of the case, determined following the guidance at regulation 5,
above, is a one-sided method, financial information on the tested party shall
be submitted in addition to the informiation referred to in subregulation (11)
irrespective of whether the tested party is a domestic or foreign entity.
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¢ Thost -appropriate method is a cost plus, resale price or
t margin method and the tested party is the foreign entity,
mation shall be submitted to be able to reliably apply the
to the foreign tesied party and to enable a review by the
eneral of the application of the method to the foreign tested

Commissioner G
party.

6. If a taxpayer carries out, under the same or similar circumstances,
two or more conirolled transactions that are economically closely linked to
one another or that form a continuum such that they cannot reliably be
analysed separately, those transactions may be combined to—

(a) perform the comparability analysis set out in regulation 4; and
(b) apply the transfer pricing methods set out in reguiation 5.

- 7—(1) An arm’s length range is a range of relevant financial indicator
figures (e.g. prices, margins or profit shares) produced by the application of
the most appropriate transfer pricing method as set out in regulation 5 to a
number of uncontrolled transactions, that are all comparable, and equally
comparable to the controlled transaction based on a comparability analysis
conducted in accordance with regulation 4:

Provided that the highest point in the range is no more than twenty five
per cent greater than the lowest point in the range.

(2) Where the application of the most appropriate method results in a
number of financial indicators for which the degree of comparability of each
to the controlled transactions, and to each other, is uncertain, or the highest
point in the range exceeds twenty five per cent of the lowest point in the
range, a statistical approach shall be used. Where such an approach is used,
the interquartile range shall be considered to be an arm’s length range.

{3) A controlled transaction, or a set of controlled fransactions that are
combined according to regulation 6, shall not be subject 1o an adjustment
under section 127A of the Act where the relevant financial indicator derived
from the controlled transaction or set of controlled transactions and being
tested under the appropriate transfer pricing method is within the arm’s length
range. R

{4) Where the relevant financial indicator derived from a controlled
transaction, or “from™“a §e
according to regulation 6 ide the arm’s length range, the taxable
profit of the taxpayer shallt mputed on the basis that the relevant
financial indicator is the median of the arm’s length range,

(5) For the purposes of regulation 7(4), the median of the arm’s length
range shall be the fiftieth perc of the financial indicator figures derived
from the comparable uncontrolled «transactions forming the arm’s length
range. For this purpose, the fiftieth ] ntile is the Jowest financial indicator
gure such that at least fifty.pe ancial indicator figures are at
elow the value of that figure. exactly fifty per cent of the
ts are at or below a financi cator e, then the fiftieth percentile
jual to the arithmetic mean of that figure and the next highest figure.

of ‘controlled transactions that are combined’

Evaluation of
taxpayer’s
combined
conirolled
fransactions

Arm’s length
range
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isr:’f‘;rr';sitgn on 8.—(1) Sources of information on comparable uncontrolled transactions
: comparable include— ‘
uncontrolied

(o) intemal uncontrolled transactions, which are uncontrolled
transactions where one of the parties to the controlled transaction is also
a party to the uncontrotled transaction; and -

(b) external uncontrolled transactions, which are uncontrolled
transactions to which neither of the parties to the controlled transaction
is a party. '

- (2) Information concerning 2 comparable external uncontrolled
transaction shall not be relied upon by the Commissioner General for the
purposes of making an adjustment under section 127A of the Act if the
ioformation concerning the transaction is not available to the taxpayer.

transactions

ion concerning a comparable uncontrolled transaction shall
taxpayer for the purposes of demonstrating the

#h section.127A of the Act if the information
Commissioner General.

ad;uétm T

Services 9—(1A servic:e..chargefbetWeen a taxpayerand

beltwe;—n considered consistent with the arm’s length principle where—
relate " e :
persons (¢) it is charged for a service that is actually rendered;

, (b) the service provides, or when rendered was expected to providé,

the recipient with economic oOF commercial value to emhance its
commercial position; '

(¢) it is charged for a service that an independent person in
comparable circumstances would have been willing to pay for, if
performed for it by an independent person, 0T would have performed
in-house Tor itself; and

{d) its amount corresponds to that which would have been agreed
between independent persons for comparable services in comparable
circumstances.

(2} A service charge made to a person shall not be consistent with the
arm’s length principle Where it i made by a related person solely because of
the shareholder’s ownership interest in one or more other group members,
including for any of the following costs incurred or activities undertaken by
such related person—
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{a} costs or activities relating to the juridical structure of the parent
company of the first-mentioned person, such as meetings of shareholders
of the parent, issuing of shares in the parent company, and costs of the
parent company's supervisory board:

: {b) costs or activities relating to reporting requirements of the
avparent company of the first-mentioned person, including the
- consolidation of reports; and

{c} costs or activities related to raising funds for the acquisition of
participations, unless those participations are directly or indirectly
acquired by the first-mentioned person and the acquisition benefits or is
expected to benefit that first-mentioned person.

{3) Where it is possible to identify specific services provided by a
taxpayer to a related person, the determination whether the service charge is
consistent with the arm’s length principle shall be made for each specific
service, subject to the provisions of regulation 9(4),

(4) Where services are rendered by a taxpayer jointly to various related
persons and it is not possibie to identify specific services provided to each of
them, the total service charge shall be allocated among the related persons that
benefit or expect to benefit from the services according to reasonable
allocation criteria.

(5} For the purpose of subregulation {(4), allocation criteria shall be
viewed as reasonable where they are based on a variable or variables that—

(a) take into account the nature of the services, the circumstances
under which they are provided, and the benefits obtained or that were

expected to be obtained by the persons for which the services are
intended;

(D) relate exciusively to uncontrolled, rather than controlled,
transactions; and

(¢} are capable of being measured in a reasoﬁab]y reliable manner.

E3.—(1) The determination of arm’s length conditions for controlled
ions involving the exploitation of an intangible property by a person
;& into account the contractual arrangements and the following factors

megzrd to the development, enhancement, maintenance, protection and
of the intangible property—

£} the functions performed by the person;
§ ﬁi} the mapagement and control of those functions;
{c} she contribution by the person of assets, inclnding financial

.- €y the management and control regarding the contribution of
esseds, melnding financial assets;

| {e} the risks assumed by that person; and
{f} the menagement and control of those risks.

Transactions
involving
intangible
property



394

Disregarding
a controlled
transaction for
1ax purposes

Corresponding
adjustments
for domestic
transactions

Corresponding
adjustments for
international
transactions

(2) In cases where the contractual arrangements diverge from the factors
listed above, tegard shall be taken of those factors in determining the arm’s
length reward from the exploitation of the intangible. o

(3) The determination of arm’s length conditions for controlled
transactions involving licenses, sales or other transfers of intangible property
between telated persons shall take into account both the perspective of the
transferor of the property and the perspective of the transferee, including in
particular the pricing at which a comparable independent person would be
willing to transfer the property and the value and usefulness of the intangible
property to the transferee in its business.

(4) Tn applying the provisions of regulation 4 to a transaction involving
the license, sale or other transfer of intangible propexty, consideration shall be
given to any special factors relevant to the comparability of the controlled and
uncontrolled transactions, including—

(&) the expected benefits from the infangible property;

(b) the commercial alternatives otherwi% aifaﬂabie to the acquirer
or licensee derived from the intangible'p 3 o

(¢) any geographic limitations .on. the
intangible property; '

(d) the exclusive or non-exclusive character

fthe Tights
'transfel_‘red; and L

(€). whether the transferee has the right to pa.rtlclpate mful:ther .

developments of the intangible property by the transferor.

. 11.. ‘Where the arrangements made in relation to a fransaction between
related persons, viewed in‘their-totality; differ from those which would have
been adopted by independent persons behaving In a commercially tational
manner in comparable circumstances, thereby, preventing determination of a
price that would be acceptable to both of the parties taking info account their
respective perspectives and the options realistically available to each of them
at the time of entering into the transaction, the actual fransaction as structured
by the taxpayer may be disregarded for the purposes of these Regulations, in
which case the arm’s length position would be as if the transaction had not
occurred. In other cases, if appropriate, the transaction shall be replaced by an
alternative transaction. '

12.—(1) Where an adjustment is made by the Commissioner General
under section 127A to the taxable income of a taxpayer in relation to a
domestic transaction, then the Commissioner General shall allow an
appropriate adjustment to the taxable income of the other party to the
transaction, unless otherwise provided by the Act.

(2) For the purposes of this regulation, a domestic transaction is one
between parties that are liable to tax in Malawi.

13.—(1) Where— _

(a) an adjustment to the conditions of transactions between a peison
liable fo tax in Malawi and a related person is made or proposed by a tax
administration in a country other than Malawi;
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(b) this adjustment results in the taxation in that other country of an

‘already been charged to tax in Malawi; or

(¢) the country making or proposing the adjustment has a treaty with
f Malawi that reflects an intention to provide for the relief of economic
- ' double taxation, :

person liable to tax in Malawi, éxamie the consistency of that
adjustment with the arm’s; length -principle provided for under section

127A, consulting:asmecessary. with the competent authority of the other
country. ;. FE TR T : - '

the Commissioner General shall, after' a request is made by the

proposed or made by the other country is consistent

make a -comresponding adjustment to- the
wi to that person on those profits, in order
ation that would result from the inclusion
ome of both that person and the related

amount of the tax charged in M
to eliminate the economic

of the same profits in the taxable inc
person. :

(3) A request under this:
necessary for the Commissio

gulation " shall include the information
General to examine the consistency of the
1stration of the other country with the arm’s

istered address and, where applicable, trading
2d person; S

id iﬁe:relateq jjégsén;
djusted: controlled transaction(s) took

(d} the amount of the requested corresponding adjustment and the

amounts of the adjustment made by the tax administration of the other
couniry;

(e) evidence of the adjustment made by the tax admin; stration of the
other country and the basis for the adjustment, including details of
comparability analysis relisd upon and the transfer ‘pricing method
applied;

{f) confirmation that the related person party will not, or is unable
to, pursue any further recourse under the domestic law of the other
country that may result in the adjustment made by the tax administration
of the other country being reduced or reversed; and

(g) any other information that may be relevant for examining the
consistency of the adjustment with the arm’s length principle.

(4) The request under this regulation shall be made within three years of
the adjustment decision made by the tax administration of the other counity,
or within the applicable time period for making a request for the case to be

resolved by way of mutual agreement procedure if specified under the
applicable tax treaty. - :

_amount of income on ‘which the person liable to tax in Malawi has

le both in.principle and as regards the amount, .
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ggz‘g‘f;:a:sffﬂ 14—{1) These Regulations shall be interpreted in accordance with the
Pricing ' Organization for Economic Cooperation and Development (OECD) Transfer

Guidelines Pricing Guidelines for Multinational Persons and Tax Administrations (in
 these regulations otherwise referred to as the “OECD Guidelines™).

(Z)Whére there is any inconsistency between the Act andthese
Regulations, on the one hand, and the OECD Guidelines, on the other hand,
the Act and the Regulations shall prevail. '

Beneficil lax 15. For the purposes of section 127A (5), a tax jurisdiction provides a
regimes  °  beneficial tax regime to a person where the amount of tax due on that person’s
' income is fifty per cent or less of the amount of income tax that would be due

if the person’s income were liable to fax in Malawi. . - :

Threshotd for ~ 16.  For the purposes of section 127A (8), the threshold shall be the
apphication of Malawi Kwacha equivalent of 135,000 United States Dollars at the prevailing

section 127A . .
o the Act o exchange rate. .

domestic
transactions

Revocation of 17. The Taxation (Transfer. Pricing) Regulations are hereby revoked.
the Cap. 41:01 L

Sub, leg. p.129 _ o o
‘ Made this 30th day of July, 2017. e

GoODALL E. GONDWE'

- : Minister of Finance, Economic
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